HOMRD J. HUNT

| BLA 96-161, 96-207 Deci ded March 5, 1999

Appeal s fromtwo deci sions of the Alaska Sate Gfice, Bureau of Land
Managenent, declaring a total of 10 unpatented mini ng cl ai ns abandoned and
void for failure to pay nai ntenance fees. AA 27456 et al.

MNfirnmed as nodifi ed.

1.

Mning Qains: Rental or dai mMiintenance Fees:
General ly--Mning dains: Rental or dai mMint enance
Fees: Svall Mner Exenption

Sec. 10101(d) of the Qwibus Budget Reconciliation

Act of 1993, 30 US C § 28f(d) (1994), granted the
Secretary broad discretionary authority to provide for
the wai ver of required mning cla mnai ntenance fees
for claimants holding 10 or fewer clains. That
authority is constrained by such express |imtations as
are inherent inthe Act. Pursuant to this authority,
the Departnent adopted 43 CF. R § 3833.1-7(d) (1994),
which required that any snall miner seeking a wai ver

of the mai ntenance fees for the assessnent year
commencing on Sept. 1, 1994, file a certification of
entitlemnent on or before Aug. 31, 1994. Were a
claimant has failed to tinely file such a certification
for certain mning clains and has also failed to tinely
submt the required nai nt enance fees for the clains,
those mning clains are properly deened concl usi vel y
to be forfeited.

APPEARANCES.  Joseph J. Perkins, Jr., Esq., Anchorage, A aska, for

appel | ant .

(PN ON BY CH B- ADM N STRATI VE JUDE BYRN\ES

Howard J. Hunt has appeal ed fromtwo decisions 1/ of the Alaska Sate
Gfice, Bureau of Land Managenent (BLM), declaring a total of 10 unpatented

1/ Inadecisionissued to Hint and Genn R Heatherly dated Jan. 23,
1996, BLMdecl ared the Karen #1 (AA 27456), Karen #4 (AA 27457), Karen #5
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mni ng cl ai ns abandoned and voi d because no $100 per cl ai mnai nt enance fee
or waiver certification was filed for the clains on or before August 31,
1995, as required by section 10101 of the Qmi bus Budget Reconciliation Act
of August 10, 1993 (the Mii ntenance Fee Act), 30 US C § 28f(a) (1994),
and 43 CF.R 88 3833.1-5, 3833.1-6, and 3833.1-7. BLMdid not receive the
snal | mner waiver certification until January 29, 1996, when the notice of
appeal in IBLA 96-161 was filed. Because no nai ntenance fees had been paid
or filings nade by the August 31 deadline, BLMissued the decisions from
whi ch these appeal s were taken.

Uhder 30 US C 8§ 28f(a) (1994), the hol der of an unpatented mni ng
claam mll site, or tunnel siteis required to pay a cla mna ntenance
fee of $100 per claimon or before August 31 of each year for the years
1994 through 1998. Uhder 30 US C § 281 (1994), failure to pay the claim
nai nt enance fee "shall conclusively constitute a forfeiture of the
unpatented mning claim mll or tunnel site by the claimant and the claim
shal | be deened null and void by operation of law" The statute gives the
Secretary discretion to waive the fee for a small mner who hol ds not nore
than 10 mning clains, mll sites, or tunnel sites, or conbi nation thereof,
on public lands and has perforned assessnent work required under the Mning
Law of 1872. 30 US C 8 28f(d)(1) (1994). BLMhas inpl enented this
statute wth a regulation that requires a clainant to file "proof of the *
* * conditions for exenption * * * wth the proper BLMoffice by the August
31 immedi at el y precedi ng the assessnent year for which the waiver is
sought." 43 CF R 8§ 3833.1-6(d)(2).

In his notice of appeal, Hunt states that he neglected to file the
nai nt enance fee wai ver certificate, but asserts that the assessnent work
was perforned for the clains and the filing fees paid for 1995. Hunt
intends to continue work on the clains and requests that BLMaccept a
| ate nai nt enance fee wai ver.

In his statenent of reasons, Hiunt points out that there i s nothing
in the Mai ntenance Fee Act which requires that the certification be filed
at any particular tine. He asserts that a precise reading of the plain
| anguage of the statute woul d suggest that a claimant could not truthful ly
certify to the Secretary anything about the required facts until on or
after August 31. Therefore, according to Hunt, a filing after August 31
nust have been contenpl ated by Gongress. Hunt contends that the
requirenent set forthin 43 CF R 8 3833.1-7(d) to file a certification on
or before August 31 of each year containing statenents as to what the facts

fn. 1 (continued)

(AA-27458), and Karen #14 (AA 27459) mini ng cl ai ns abandoned and voi d.
Hunt' s appeal fromthat decision was assi gned docket nunber |BLA 96- 161.
In a decision issued to Hunt and Heat herly dated Feb. 12, 1996, BLM

decl ared the KAREN 2 (AA-33588), KAREN #3 (AA-33589), Karen #6 (AA 33590),
Karen #7 (AA33591), Karen #8 (AA-33592), and Karen #11 (AA 33595) nining
cl ai ns abandoned and void. Hunt's appeal fromthat decision was assi gned
docket nunber |BLA 96- 207.
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are or wll be on August 31 nay be a legitinate exercise of regul atory
authority, but that the regulation is not a restatenent of what the
statute says.

Hiunt submits that the |aw nust allowthe mandatory certification
to be given at any tine up to and including the 30th day after receipt
fromBLMof a notice indicating that said certification was not recei ved.
According to Hunt, only then should BLMbe permitted to declare the clai ns
void sinply for failure to file the certificate. Appellant refers to Topaz
BerylliumQ. v. lLhited Sates, 649 F.2d 775 (10th dr. 1981), in which
the court held that BLMcannot deema cl ai mabandoned nerel y because the
suppl enental filings required by 43 CF. R 8§ 3833, and not by section 314
of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43 US C
§ 1744 (1994), are not made. The court stated that failure to file the
suppl enental information nust be treated as a curabl e defect and that a
claimant who fails to file the suppl enental information nust be notified
and given 30 days in which to cure the defect. Appellant contends that
because the failure to conply tinely wth a filing requirenent inposed
solely under 43 CF.R Part 3833 and not by a statute is a curabl e defect,
the wai ver certification nust be permtted to be filed no later than the
30th day after receipt fromBLMof a notice indicating that said
certification was not received. |In further support of his contention,
appel lant cites Feldslite Gorporation of Awerica, 56 IBLA 78, 88 |.D 643
(1981), holding that failure to file a notice of intent to hold a mll site
inatinly manner is a curabl e defect that becones fatal only after a
subsequent failure to conply wth a notice of deficiency.

The issue of the lack of a statutory deadline for filing waiver
certifications under the Act was examned by the Board in Alano Ranch (.,
Inc., 135 IBLA 61 (1996). Therein, we stated that the Act did not provide
for a statutory exception to the mai ntenance fee requirenent. |nstead,
Qongress provided that "[t]he clai mnai ntenance fee required under this
section nay be waived for a clainant who certifies inwiting to the
Secretary that on the date the paynent was due" certain statutory
requirenents for a waiver were net. 30 US C 8 28f(d)(1) (1994) (enphasis
supplied). V& concluded that under the Act a waiver of the mai ntenance fee
requi renents was discretionary wth the Secretary. Ve further hel d:

It is absolutely clear fromthe foregoing that Gongress
know ngly chose to grant the Secretary of the Interior the
discretionary authority to provide for the wai ver of required
nai nt enance fees for those holding 10 or fewer clains if he
deened such a wai ver desirable. In doing so, Qongress
necessarily vested in the Secretary broad authority to fashion
rul es inpl enenti ng such a wai ver system The Secretary's
discretionary authority to devel op such rules * * * is only
constrai ned by such express limtations as are inherent in the
legislative grant of authority.

135 IBLA at 75 (enphasi s added; footnotes omtted).
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In this case, forfeiture arises fromfailure to conply wth the
Mai nt enance Fee Act's requirenent to pay the nmai nt enance fee for each
mning claimon or before August 31 for each of the years 1994 through
1998. The Secretary established by regulation that the only way to escape
the paynent of the fee and prevent a claimfrombeing forfeited was to file
on or before August 31 of those years, a snmall miner waiver. And, as noted
above, while the statute specified no deadline for the filing of the
application for a snall mner exenption, the Secretary's authority to allow
the filing of a waiver after the date required for paynent of the
Mai nt enance Fee is necessarily constrained by the plain text of the statute
requiring the paynent of the $100 fee by August 31. 2/ Therefore, when a
claimant fails tofile awaiver tinely, as in this case, and no paynent has
been nade, as in this case, forfeiture results fromthe statutory
requirenent to pay by a date certain. See 30 US C 8§ 28 (1994). S nce
Hiunt failed to either pay the clai mnai ntenance fee or file a wai ver
certification by August 31 as required by 43 CF. R § 3833.1-7(d), the
clains are concl usi vely deened to be forfeited and null and voi d.
43 CF.R 8§ 3833.4(a)(2). See Harlow Gorp., 135 I BLA 382, 385 (1996); Joe
Bob Hall, 135 | BLA 284, 286 (1996).

The Topaz case cited by appel | ant does not control the disposition of
this appeal. In Topaz, the court stated that the Secretary had correctly
establ i shed by regulation that a clai mwoul d not be deened abandoned nerel y
because the filings required only by regul ati on and not by section 314 of
FLPMA 43 US C 8 1744 (1994), were not nade. However, the court
indi cated that there nust have been conpliance wth FLPVA

A though we synpathize wth appellant in the loss of his clains, the
provisions of the statute are sel f-executing, and even where extenuating
circunstances are asserted, BLMand this Board are wthout authority to
excuse | ack of conpliance with the nai ntenance fee requirenent of the Act,
to extend the tine for conpliance, or to afford any relief fromthe
statutory consequences. R chard W CGahoon Family Linited Part nership,
139 I BLA 323, 326 (1997); Paul W Tobel er, 131 IBLA 245, 249 (1994).

V¢ note that the decisions fromwhich the appeal is taken declared the
cl ai n8 abandoned and voi d, but the M ntenance Fee Act provides that
failure to pay the clai mnai ntenance fee "shall conclusively constitute a
forfeiture of the unpatented mining claim mll or tunnel site by the
claimant and the claimshall be deened null and void by operation of law"

BLMs decision is nodified accordingly.

2/ The agency noted a variety of practical, policy, and | egal reasons

for selecting the date of Aug. 31. The regul ations were promul gated on
Aug. 30, 1994, the day before the initial waiver certification was to be
submtted. The Aug. 31 date replicated the requirenents of the Rental Fee
Act and its inplenmenting regulations. Aug. 31 is the day before the

begi nning of a mining clai massessnent year. See 59 FR 44846, 44846-50.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decisions
appeal ed fromare affirned as nodifi ed.

Janes L. Byrnes
Chi ef Administrative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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